Introduced by the Council President at the request of the Office of General Counsel:
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ORDINANCE 2009-784
AN ORDINANCE APPROVING A SETTLEMENT BETWEEN THE CITY OF JACKSONVILLE AND BELLSOUTH TELECOMMUNICATIONS, INC., D/B/A AT&T FLORIDA, REGARDING ROAD DESIGN COSTS ASSOCIATED WITH ROAD CONSTRUCTION ON ST. AUGUSTINE ROAD, AND OVERHEAD LINE REPLACEMENT COSTS ON SPRING PARK ROAD; APPROVING PAYMENT TO THE CITY OF $99,000 ON THE ST. AUGUSTINE DESIGN COSTS CLAIM, AND PAYMENT TO AT&T OF $80,000 ON THE SPRING PARK OVERHEAD LINE CLAIM; PROVIDING AN EFFECTIVE DATE.


WHEREAS, The City of Jacksonville (City) sued Bellsouth Telecommunications, INC., d/b/a AT&T Florida (AT&T Florida) in 2008 alleging that AT&T Florida owed the City $143,000 for redesign costs associated with road construction on St. Augustine Boulevard; and
WHEREAS, the City withheld from payment $80,000 owed to AT&T Florida regarding the replacement of an overhead line on Spring Park Road; and

WHEREAS, the parties have entered into settlement negotiations on both claims, agreeing that AT&T Florida will pay $99,000 to the City on the St. Augustine Road claim, while the City pays $80,000 to AT&T Florida on the Spring Park Road claim, all as more particularly described in the Memorandum dated September 15, 2009, from Joel B. Toomey to Steven E. Rohan, which Memorandum has been placed on file with the Legislative Services Division, and the Settlement Agreement Between and Among the City of Jacksonville and Bellsouth Telecommunications, INC., d/b/a AT&T Florida, a copy of which is attached hereto as Exhibit 1; and 

WHEREAS, Sections 112.302 and 112.110 Ordinance Code require that the City Council approve a settlement of the described claims; and


WHEREAS, the City Council finds it to be in the best interests of the public to agree to the terms of the proposed settlement agreement, rather than to incur the costs and risks of further litigation; now, therefore


BE IT ORDAINED by the Council of the City of Jacksonville:

Section 1.

Incorporation of Recitals.  The recitals set forth above are incorporated herein by this reference.  

Section 2.

Settlements Approved.  The Office of General Counsel of the City of Jacksonville is hereby authorized to settle all outstanding claims between the City of Jacksonville and Bellsouth Telecommunications, INC., d/b/a AT&T Florida, in accordance with and as agreed to in the Settlement Agreement Between and Among the City of Jacksonville and Bellsouth Telecommunications, INC., d/b/a AT&T Florida, a copy of which is attached hereto as Exhibit 1; and to execute the agreement, and to pay and receive such funds as provided for in the agreement; and to execute all other documents necessary to effect such settlement. 


Section 3.

Effective Date.  This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form Approved:


/s/
Steven E. Rohan





Office of General Counsel

Legislation Prepared By: Steven E. Rohan
G:\SHARED\LEGIS.CC\2009\ord\Settlement.A.T.T..doc
� EMBED Package  ���








3
2

[image: image2.emf]09-784.tif




09-784.tif

_1316841410/09-784.tif
SETTLEMENT AGREEMENT BETWEEN AND AMONG THE CITY OF
JACKSONVILLE AND BELLSOUTH TELECOMMUNICATIONS, INC.
d/b/a AT&T FLORIDA

THIS AGREEMENT is made this &Jday of, SI—P TEMB €2 2009 by and between
the City of Jacksonville, a municipal corporation and consolidated county government in Duval
County, Florida (“the City”) and BellSouth Telecommunications, Inc. d/b/a AT&T Florida
(“AT&T Florida™).

WHEREAS, in or around 2006, the City undertook construction of a road improvement
project as part of its Better Jacksonville Plan on Old St. Augustine Road, approximately from
Hood Landing Road to Julington Creek (“St. Augustine Road Project”); and

WHEREAS, AT&T Florida maintained an underground duct bank which contained
telecommunications lines and related facilities (referred to collectively as AT&T Florida’s duct
bank) serving customers in and around Jacksonville within the City rights-of-way involved in the
St. Augustine Road Project; and

WHEREAS, on or about August 26, 2008, the City filed a Complaint in the Circuit
Court for the 4™ Judicial Circuit in and for Duval County, Florida entitled City of Jacksonville, a
municipal corporation existing under the laws of the State of Florida v. BellSouth
Telecommunications, Inc. d/b/a AT&T Florida, a foreign corporation, bearing Case No. 16 2008
CA 011006 alleging that AT&T Florida owed the City certain monies as a result of having to
redesign the drainage on the St. Augustine Road Project to accommodate AT&T Florida’s duct
bank and incurring higher construction costs as a result of the redesign; and

WHEREAS, AT&T Florida denies the City’s allegations in the Complaint entitled City
of Jacksonville, a municipal corporation existing under the laws of the State of Florida v.

BellSouth Telecommunications, Inc. d/b/a AT&T Florida, a foreign corporation, bearing Case
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No. 16 2008 CA 011006, and denies that it is in any way liable to the City for any allegation
arising from or related to the St. Augustine Road Project; and

WHEREAS, the City, in or around 2005, the City undertook construction of a road
improvement project as part of its Better Jacksonville Plan on Spring Park Road, approximately
from Emerson Street to University Boulevard (“Spring Park Road Project”);

WHEREAS, AT&T Florida maintained overhead telecommunications lines and related
facilities (referred to collectively as AT&T Florida’s overhead lines) serving customers in and
around Jacksonville within the City rights-of-way involved in the Spring Park Road Project; and

WHEREAS, the City requested that AT&T Florida move its overhead lines to
underground telecommunications lines and related facilities within the City rights-of-way
involved in the Spring Park Road Project; and

WHEREAS, AT&T Florida agreed to comply with the City’s request to move its
overhead lines to underground lines on the Spring Park Road Project; and

WHEREAS, AT&T Florida and the City entered into an agreement in which the City
agreed to pay AT&T Florida for the costs and expenses AT&T Florida incurred in moving the
overhead lines on the Spring Park Road Project; and

WHEREAS, the City agreed to pay AT&T Florida for the costs and expenses incurred in
moving the overhead lines on the Spring Park Road Project but had not yet provided payment to
AT&T Florida because of certain disputes regarding the contractors’ claims mentioned below;
and

WHEREAS, the City alleges that certain claims (including but not limited to the claims
listed on Exhibit “A” attached hereto and incorporated herein) were made by its contractors and

subcontractors on the St. Augustine Road Project and the Spring Park Road Project against the
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City allegedly as a result of AT&T Florida’s actions (or inaction) in moving its
telecommunications lines and facilities; and

WHEREAS, the City states that it has not assigned any claims it may have against
AT&T Florida to the City’s contractors and/or subcontractors on the St. Augustine Road Project
and the Spring Park Road Project; and

WHEREAS, AT&T Florida and the City understand, acknowledge and agree that this
settlement constitutes a compromise of disputed claims and that it is their-desire and intention to
affect a final and complete resolution of all their disputes over the St. Augustine Road Project
and the Spring Park Road Project as specified in this Agreement, without setting a precedent for
future issues which may arise under similar or dissimilar circumstances.

NOW, THEREFORE, in consideration of the mutual covenants and promises set forth
herein, and for good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the City and AT&T Florida, intending to be legally bound, hereby agree as
follows:

The above recitals are true and correct and are incorporated in this Agreement as if fully
set forth herein.

1. Agreement with Regard to the Disputes.

In order to resolve the above matters without need for litigation, the parties agree that each
party has received legal counsel of its choice and been given good and sufficient consideration for
the agreements herein. In consideration, the City agrees to pay AT&T Florida the amount of
$80,000 (Eighty Thousand Dollars and 00/100), payable to AT&T Florida in immediate available
funds by check delivered to AT&T Florida within the later of thirty (30) days of receipt by the

City of this fully executed Agreement by AT&T Florida and City Council approval of this
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Agreement, in full and complete settlement of the parties’ disputes on the Spring Park Road
Project and St. Augustine Road Project. In consideration, AT&T Florida agrees to pay the City
the amount of $99,000 (Ninety-Nine Thousand Dollars and 00/100), payable to the City in
immediate available funds by check delivered to the City within the later of thirty (30) days of
receipt by AT&T Florida of this fully executed Settlement Agreement by the City and City
Council approval of this Agreement, in full and complete settlement of the parties’ disputes on the
Spring Park Road Project and St. Augustine Road Project. Accordingly, the parties agree to settle
these disputes for the above settlement amounts.

2. Each Party to Bear Its Own Costs and Attorneys Fees. Each party shall bear its
own costs and attorneys fees.

3. Acknowledgment of Jurisdiction and Agreement to Venue. The parties agree that

disputes arising out of this Agreement, if any, will be addressed, and any action filed, in Duval
County, Florida, or in the United States District Court for the Middle District of Florida.
4. Releases.

a. AT&T Florida releases, acquits and forever discharges the City, its officers,
employees, agents, representatives, and successors from all actions, claims, debts, liens and
demands whatsoever, whether presently known or unknown, in law or equity, arising out of or in
any way relating to the St. Augustine Road Project and the Spring Park Road Project, except for
any breach of this Agreement. This Agreement does not release or settle any AT&T Florida
claim that does not relate specifically to the St. Augustine Road Project or the Spring Park Road
Project.

b. The City releases, acquits and forever discharges AT&T Florida, its officers,

directors, employees, agents, representatives, successors, subsidiaries, and affiliates, from all
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actions, claims, debts, liens and demands whatsoever, whether presently known or unknown, in
law or equity, arising out of or in any way relating to the St. Augustine Road Project and the
Spring Park Road Project, except for any breach of this Agreement. This Agreement does not
release or settle any City claim that does not relate specifically to the St. Augustine Road Project
or the Spring Park Road Project.

5. No Duty to Defend and Indemnify. The City and AT&T Florida agree that this

Agreement does not create an obligation upon either party nor does either party have an
obligation to defend and/or indemnify the other for any claims brought against either party on the
St. Augustine Road Project or the Spring Park Road Project by the City’s contractors,
subcontractors, or any other person(s) who performed work on the St. Augustine Road Project or
the Spring Park Road Project.

6. Entire Agreement; Amendments. This Agreement, including any Exhibits,

embodies the entire understanding and agreement of the parties with respect to the subject matter
hereof and merges with and supersedes all prior representations, agreements and understandings,
whether oral or written between the parties with respect to the subject matter hereof. Any
amendments to this Agreement shall be in writing and signed by both parties.

7. Severability. If any section, subsection, sentence, clause, phrase or other portion of
this Agreement is, for any reason, declared invalid, in whole or in part, by any court, agency,
commission, legislative body or other authority of competent jurisdiction, such portion shall be
deemed a separate, distinct and independent portion. Such declaration shall not affect the
validity of the remaining portions hereof, which other portions shall continue in full force and

effect.
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8. No Admission of Liability. The parties agree that nothing in this Agreement shall be

construed by any party to mean that the legal position taken by any of the parties has been
accepted by the opposing party. All parties agree to cooperate as may be necessary to effectuate
the terms of this Agreement. It is understood by the parties that this Agreement has been entered
solely to compromise and settle the disputes without further costs, expenses or inconvenience to
the parties.

9. Governing Law. This Agreement shall be deemed to be executed in the State of

Florida and shall be construed and governed in all respects, including validity, interpretation and
effect, in accordance with the laws of this State.

10. Drafting Agreement; Authority to Sign. This Agreement was drafted by all parties

with each party having an equal right to review, comment and draft specific provisions. In the
event of any dispute or suit related to the interpretation of this Agreement or its terms, no
provision will be construed against the other party as the drafter of this Agreement. Each party
represents that the party signing below has the authority to sign on its behalf.

11. Counterparts. This Agreement may be executed in counterparts which, when
taken together, shall constitute an original, fully executed Agreement.

12.  Failure of City Council to Approve. The obligations of the parties under this

Agreement are expressly conditioned upon Jacksonville’s City Council’s approval hereof. In the
event City Council does not approve this Agreement, the Agreement and settlement shall be
deemed cancelled and null and void, and the parties shall be released from any and all
obligations hereunder and returned to their respective rights and remedies as if this Agreement

never existed.
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13. Dismissal of State Court case. Within fifteen (15) days of the delivery of the

check referenced in Paragraph 1 above by AT&T Florida to the City, the City agrees to file a
Notice of Voluntary Dismissal with Prejudice of the Complaint currently pending in the Circuit
Court for the 4™ Judicial Circuit in and for Duval County, Florida entitled City of Jacksonville, a
municipal corporation existing under the laws of the State of Florida v. BellSouth
Telecommunications, Inc. d/b/a AT&T Florida, a foreign corporation, bearing Case No. 16 2008

CA 011006.

IN WITNESS WHEREOF, the parties have executed and delivered this Agreement on

the date provided below.

The undersigned representatives of the City of Jacksonville are authorized pursuant to
Chapter 112, Parts 1 and 3, City of Jacksonville Ordinance Code, to settle on the terms described

in this document, subject to paragraph 12 hereof.

Dated: ﬁ[ 1& 2009 Dated: 1 [1¢ . 2009

DL % )
ncan, Director J otf( B. Toomey, EAq.
Works Department Assistant General Counsel

BELLSOUTH TELECOMMUNICATIONS,
INC. d/b/a AT&T Florida

By: L [)

Name: Peter C. Huntley
Title: Director, Construction & Engineering

Date:_3/&£/007
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